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Gun Industry Litigation: A Primer
By Kate E. Britt

D

eep pocket jurisprudence,
where plaintiffs name corpo
rations as codefendants of less
wealthy individual tortfeasors,
is not uncommon in tort litigation. When the
plaintiffs are victims of gun violence and the
corporate defendants are firearms manufac
turers, however, these suits are particularly
controversial. Instead of aiming to make the
victims whole, these suits are opposed (or
supported) as attempts to regulate the fire
arms industry on a widespread basis. This
article explores some of the resources avail
able to understand the recent history of suits
against firearms manufacturers.

Protection of Lawful Commerce
in Arms Act
In 2005, the Protection of Lawful Com
merce in Arms Act (PLCAA) was enacted to
protect the firearms industry from facing
what it considered frivolous litigation.1 The
act found that “imposing liability on an en
tire industry for harm that is solely caused
by others is an abuse of the legal system.” 2
To prevent this abuse, the PLCAA prohibits
“qualified civil liability actions” against fire
arms manufacturers.3 One of the six excep
tions to the act’s definition of “qualified civil
liability action” is “negligent entrustment.” 4
The act defines negligent entrustment as
“the supplying of a qualified product by a
seller for use by another person when the
seller knows...the person to whom the prod
uct is supplied is likely to...use the product
in a manner involving unreasonable risk of
physical injury to the person or others.” 5 To
survive PLCAA scrutiny, plaintiffs in negli
gence cases frame their allegations against
manufacturers to fit this narrow window
of culpability.

Negligent entrustment cases
In practice, only two cases have gone to
a jury under the negligent entrustment ex
ception to the PLCAA. In the first, Estate of
Kim v Coxe, the estate of a woman who
was murdered with a stolen gun brought
a wrongful death action against the store
owner. The trial court ruled that the defen
dant was immune, but the Alaska Supreme
Court vacated that decision, holding that the
case could fall within one of the PLCAA’s
exceptions.6 A jury ultimately ruled in favor
of the store owner.7
The second (and at present, final) case
to make it to jury trial under the negligent
entrustment exception is Norberg v Badger
Guns, 8 which involved a gun store clerk
who had reason to know a customer was
conducting a straw man purchase; the gun
was then used to shoot two police officers
in the head. As the first and only successful
case against the firearms industry under the
PLCAA, Norberg has the potential to alter
gun retail practices.9
A third case, Janet S. Delana v CED Sales,
was allowed to proceed under the negli
gent entrustment exception but settled be
fore reaching a jury. In Delana, a woman

personally begged a retailer not to sell a
gun to her daughter, who later shot and
killed her father.10
The plaintiffs in another high-profile
case are hoping to have the second success
ful trial under the negligent entrustment ex
ception. The Connecticut Supreme Court is
currently deciding whether it will allow the
estates of several Sandy Hook massacre vic
tims to proceed with their case against gun
manufacturers in Soto v Bushmaster.11 In
contrast to the typical allegation that de
fendants are liable for a third party’s mal
feasance, the Soto plaintiffs claim that the
manufacturers violated the law by market
ing the firearms to inappropriate customers.
If allowed to proceed, this case could have
even greater implications than Norberg.12 As
of early May 2018, the Connecticut Supreme
Court’s decision is still pending.
The Connecticut Supreme Court web
site hosts the docket for Soto v Bushmaster
along with a long list of amici involved in
this case.13 These include a group of law
professors with “a professional interest in
seeing tort law develop in a way that is con
sistent with accepted common law princi
ples”14 and the Connecticut Citizens’ Defense
League, which fears a “dramatic reduction
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Instead of aiming to make the victims whole,
these suits are opposed (or supported) as
attempts to regulate the firearms industry on
a widespread basis.
in the availability in Connecticut of all fire
arms” held for lawful purposes.15

Regulation through litigation
A number of scholars have examined
whether the courts are a proper or effec
tive tool to effect firearms regulation. The
book Suing the Gun Industry: A Battle at
the Crossroads of Gun Control and Mass
Torts, edited by Timothy D. Lytton, pro
vides a comprehensive analysis of lawsuits
against firearms manufacturers.16 In “Law
suits Against the Gun Industry,” Lytton claims
that the tort system ought to “play an ac
tive policymaking role in reducing gun vio
lence.” 17 In contrast, Peter H. Schuck in his
contribution to Suing the Gun Industry
reasons that judges are not equipped to
take on regulation of the industry.18 Patrick
Luff in “Regulating Firearms through Liti
gation” concludes that the judiciary is an
effective institution for regulating firearms
but its positive potential is preempted by
the PLCAA.19

publicity shootings; the website Mass Shoot
ing Tracker is a user-friendly database of all
mass shootings since 2013 and is available
at www.massshootingtracker.org.
Repealing the PLCAA would minimally
affect plaintiffs in the 34 states that pro
vide similar levels of immunity for the gun
industry, including Michigan. Under MCL
28.435(7), if the sale of a firearm complies
with state and federal law, federally licensed
firearms dealers are not liable in Michigan
for damages arising from its use or misuse.
The Giffords Law Center to Prevent Gun Vi
olence website organizes federal and state
gun laws by jurisdiction and policy area, in
cluding a page summarizing immunity stat
utes in Michigan.22 n
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Repeal of the PLCAA and state laws
Creative theories of liability in gun liti
gation are necessitated (and often thwarted)
by the existence of the PLCAA. In recent
terms, members of Congress have attempted
to do away with the act altogether. In Octo
ber 2017, the same month a gunman killed
58 people and injured another 851 in Las
Vegas, Sen. Richard Blumenthal introduced
S. 1939 “to repeal the Protection of Lawful
Commerce in Arms Act” 20 and Rep. Adam
Schiff introduced H.R. 3984 as Equal Ac
cess to Justice for Victims of Gun Violence
Act. 21 The text of these bills, along with
information about their status and spon
sors, is available at www.Congress.gov.
Calls for repeal often coincide with high-
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